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INTRODUCTION

Canada and the United States share the world's longest contiguous border,' and are the world's largest reciprocal trading
partners. 2 Because the United States and Canada continue to
t Partner, Oppenheimer Wolff & Donnelly, St. Paul, Minnesota. B.S. 1972,
United States Naval Academy; J.D. 1975, University of Wisconsin.
I Associate, Oppenheimer Wolff & Donnelly, St. Paul, Minnesota. B.S. 1980,
Colorado State University; J.D. 1991, summa cum laude, William Mitchell College of
Law.
1. See Erik K. Moller, Comment, The United States-CanadianAcid Rain Crisis: Proposal for an InternationalAgreement, 36 UCLA L. REV. 1207, 1207 (1989).
2. The United States and Canada have traditionally been each other's best trading partner. Canada and the United States are the world's largest trading partners;
over 75 percent of Canada's exports go to the United States. See, e.g., Barbara K.
Bucholtz, Coase and the Controlof Transboundary Pollution: The Sale of Hydroelectricity Under
the United States-Canada Free TradeAgreement of 1988, 18 B.C. ENVTL. AFF. L. REV. 279,
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liberalize their trade relationship,5 further increases in trade
across the U.S.-Canadian border are inevitable. A consequence of increased cross-border trade is that the environmental policies of each country will become more important to
their trade relationship. Trade negotiators and businesses
must therefore be aware of the differences in each country's
environmental regulations as they work to promote competition in the world marketplace.4
This Article provides a brief overview of the expected impact
of the Canada-United States Free Trade Agreement (CFTA)5
and the North American Free Trade Agreement (NAFTA) 6 on
United States and Canadian environmental policies. This Article also addresses a variety of environmental issues-acid rain,
the Great Lakes ecosystem, and hazardous waste-which will
continue to affect the relationship between Canada and the
United States. The aim of this Article is to provide a broad
view of the environmental issues that must be considered both
by businesses and trade negotiators as trade between Canada
and the United States and other North American countries
increases.
296 n.98 (1991); Rebecca A. Sanford, Comment, The Canada-U.S. Free TradeAgreement:
Its Aspects, Highlights, and ProbableImpact on Future Bilateral Trade and TradingAgreements,
7 DICK. J. INT'L L. 371, 371 (1989).
3. See infra notes 6-12 and accompanying text.
4. See Sanford, supra note 2, at 383-85.
5. Canada-United States Free Trade Agreement, Jan. 2, 1988, 27 I.L.M. 281
[hereinafter CFTA].
6. In 1986, Mexico joined General Agreement on Tariffs and Trade, thus opening the door for negotiating broader trade agreements with other GAIT countries,
including the United States. Since the goals of the Mexico-United States agreement
for greater and more secure market access are comparable to the goals of the CFTA,
Canada has requested that it join Mexico and the United States to create the North
American Free Trade Agreement (NAFTA). Negotiations began between Mexico
and the United States in June, 1991. An agreement is expected to be in force by
January 1, 1993. See William H. Cavitt, New Elements in the Anti-Dumping Equation: Implementing the GATT Uruguay Round, U.S.-Mexico Free Trade Negotiations, 17 CAN.-U.S.
L.J. 23, 26 (1991).
The potential benefits of adopting a trade agreement between Canada, the
United States and Mexico are enormous. The market between these three countries
is anticipated to be $6 trillion, a figure which is 25% larger than the much-heralded
European Community's market of $4.8 trillion. See id. at 24. Additionally, the
number of consumers in Canada, the United States and Mexico is 360 million, which
exceeds the consumers in the European Community by 40 million. Id.
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II.

U.S.-CANADIAN TRADE AND THE ENVIRONMENT

THE CANADA-UNITED

STATES FREE TRADE AGREEMENT

In the wake of an increasingly aggressive global market,
Canada and the United States ushered in a new era of intracontinental trade when Prime Minister Brian Mulroney and President Ronald Reagan executed the CFTA in 1988. The
agreement was implemented by Congress the same year,7 and
became effective on January 1, 1989 (U.S.). 8 With the CFTA,
trade between the countries is anticipated to increase over the
next five years by $25 billion, causing an expected one percent
increase in the gross national product of Canada.9
The primary goal of the CFTA is to eliminate trade barriers
in the form of quotas and tariffs.' ° Additionally, the CFTA is
designed to encourage nondiscriminatory trade practices and
facilitate financial services and investments between the two
countries." The provisions of the CFTA are consistent with
the General Agreement of Tariffs and Trade (GATT), specifically article XXIV, which requires the elimination of duties and
other restrictions on trade.' 2 This same requirement is expected to be incorporated into NAFTA.
The CFTA consists of eight sections which are divided into
twenty-one chapters."' The only reference to environmental
concerns is found in chapter six, which contains technical standards for "regulations to protect human, animal and plant life,
[and] the environment.'' 4 However, this power is qualified;
environment-related regulations that impact trade must be in5
tended to "achieve a legitimate domestic objective."'
7. United States-Canada Free Trade Agreement Implementation Act of 1988,
Pub. L. No. 100-449, 102 Stat. 1851 (1988) [hereinafter Implementation Act].
8. See CFTA, supra note 5.
9. Sanford, supra note 2, at 371 n.2.
10. Bucholtz, supra note 2, at 297. See also Implementation Act, supra note 7.
11. Bucholtz, supra note 2, at 297-98.
12. Id. at 299. See also General Agreement on Tariffs and Trade (GATT), opened
for signature Oct. 30, 1947, art. XXIV, 55 U.N.T.S. 194.
13. See CFTA, supra note 5; Sanford, supra note 2, at 372. No one chapter of the
CFTA is devoted to environmental issues even though environmental concerns have
been the focus of various treaties and agreements between Canada and the United
States. See, e.g., Boundary Waters Treaty, Jan. 11, 1909, U.S.-U.K., 36 Stat. 312.
14. Environmental Issues Expected to Become Increasingly Important in Trade Negotiations,
21 Env't Rep. (BNA) 1186 (Oct. 19, 1990).
15. Id.
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OVERVIEW OF CANADIAN ENVIRONMENTAL LAW

To understand the environmental concerns between the
United States and Canada, it is important to understand Canada's government and regulatory mechanisms. Canada is a
federation, created by the British North American Act of
1867,16 consisting of ten provinces and two territories.' 7 Like
the United States Constitution, the Canadian Constitution provides for a federal government.'" Unlike the United States,
however, legislative power in Canada is divided between the
ten provincial governments and the Federal Parliament, with
the provinces having broader power than the federal government, particularly in the area of environmental regulation.' 9
"This system reflects a historically strong sense of regionalism
20
in Canada."
The federal government obtains its power to regulate environmental areas indirectly from its ability to oversee navigation, fisheries, federal lands management, relations with
foreign countries, any federally significant "works," and areas
pertaining to "peace, order and good government." 2 ' The
federal government also is responsible for regulating transboundary environmental issues with the United States.
The limitations imposed upon the federal government allow
the provinces to maintain much broader power to regulate environmental matters. 2 2 "Historically, issues of air and water
pollution, soil contamination, and waste management have
generally been considered local in nature and therefore within
the nearly exclusive authority of the provinces. "23 Consequently, the majority of environmental regulations in Canada
arise from provincial law, rather than federal law. 2 4
16. British North American Act, 1867, 30 & 31 Vict., ch. 3 (U.K.), (now renamed,
Constitution Act 1867 Can. Stat. 3 (March 29, 1867)).
17. Jeffrey C. Bates et al., Doing Business Under Canadian EnvironmentalLaw, I Nw.
J. INT'L L. & Bus. 1,3 (1990).
18. Id; see also Sanford supra note 2, at 380-83.
19. Bates et al., supra note 17, at 4.

20. Bucholtz, supra note 2, at 298 n.99.
21. David Hunter, The Comparative Effects of Environmental Legislation in a North
American Free Trade Area, 12 CAN.-U.S. L.J. 271, 278 (1987) (citation omitted).
22. Bates et al., supra note 17, at 4.
23. Id.
24. Id. at 5.
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U.S.-CANADIAN TRADE AND THE ENVIRONMENT

Federal Law

A framework for federal environmental legislation has been
in effect in Canada since about 1967. The Department of the
Environment, or "Environment Canada," is the lead agency
responsible for its implementation.2 5 Until recently, most federal legislation on the environment has consisted of general,
policy-oriented statutes which addressed broad policy goals
and were created to coordinate efforts between the federal and
provincial governments. 6 Some federal legislation directly
authorized federal regulatory programs which operated by requiring permits and enforcing standards. 7
In 1986, Canada repealed most of its environmental laws
and reincorporated them into the more comprehensive Canadian Environmental Protection Act (CEPA). 28 CEPA represents a renewed effort by the federal government to avoid
general policy-oriented statutes by pursuing federal interests
comprehensiyely with direct regulation.2 9 In addition to the
regulation of air and water, CEPA allows the federal government to regulate past releases of hazardous wastes and toxic
substances. It requires certain industries to analyze chemicals
for human health and environmental risks, and establishes
penalties for violation of federal environmental laws.3
3
CEPA, however, has had no impact on the Fisheries Act, '
the primary federal statute for controlling water pollution.3 2
Section 33(2) of the Fisheries Act specifies that "no person
shall deposit a deleterious substance of any type in waters frequented by fish. ' 3 3 "Deleterious substance" is broadly defined
in section 33(11) as "a substance which, if added to water,
would degrade the quality of the water so that the water would
25. Id. at 6.
26. See, e.g., Clean Air Act, ch. 47, 1970-72 S.C. 951 (1971) (Can.) (establishing
general, non-binding ambient air quality parameters which can be used by provincial
governments to create direct air quality regulations).
27. See, e.g., Environmental Contaminants Act, R.S.C. ch. E-12 (1985) (Can.).
28. Bates et al., supra note 17, at 7; see also Canadian Environmental Protection
Act, R.S.C. ch 22 (1988) (Can.).
29. Bates et al., supra note 17, at 6-7.
30. Id. at 7 (citing Canadian Environmental Protection Act, R.S.C. ch. 22 at
§§ 11-48).
31. Fisheries Act, R.S.C. ch. F-14 (1970) (Can.).
32. Hunter, supra note 21, at 279.
33. Id.
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be deleterious to fish [or] fish habitat." ' 34 Water pollution

therefore is regulated at the federal level in relation to its "deleterious" impact on fish.
In addition to CEPA, Canada adopted the "Green Plan" 35 in
December, 1990.36 The Green Plan contains the federal government's broad objectives for the environment and the programs to achieve those objectives. It addresses such goals as
curbing ocean dumping and tightening automobile emission
standards. 37 Additionally, the Green Plan commits the federal
government to spend $3 billion (Canadian) on the protection
of the environment over the next five years, in addition to the
current annual spending of $1.3 billion (Canadian).38
Although the federal regulation of environmental matters is
predominantly found in CEPA and in the Fisheries Act, the recent adoption of the "Green Plan" indicates that Canada's federal government has renewed interest in the environment.
B.

Provincial Law

CEPA is less comprehensive than similar U.S. laws, leaving a
variety of matters unregulated. As a result, provincial programs have been promulgated to fill the void and continue to
be the primary environmental regulatory programs in Canada. 3 a It has been noted that "the most important role of
CEPA may be as a catalyst for increased provincial regulation. '"40 The provinces also enjoy concurrent legislative authority with the federal government's Fisheries Act regarding
water quality. 4 ' In fact, a majority of the Fisheries Act provi-

sions "have been supplanted by provincial water pollution control requirements. 42 Thus, to appreciate the full reach of
34. Id.
35. Industrial Permits and Operational Requirements, Bus. INT'L, Feb. 1, 1991, at 1
(announcing the release in December, 1990 of Canada's "Green Plan," which provides for over 100 initiatives designed to curb pollution and protect the
environment).
36. Canada's "Green Plan" Would Tighten Auto Emission Standards, Curb Waste Dumping, 21 Env't Rep. (BNA) 1563 (Dec. 14, 1990).
37. Id.

38. Id.
39.
40.
41.
42.

Bates et al., supra note 17, at 7.

Id. at 7-8.
See Hunter, supra note 21, at 278.
Bates et al., supra note 17, at 10.
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Canadian environmental law, it is necessary to review both
provincial and federal law.
While every province has enacted environmental laws, the
province most important to the United States is Ontario, the
largest provincial trading partner of the United States. 43 Ontario is also the most industrialized province, accounting for approximately one-half of the seven million tons of hazardous
waste generated by Canada annually.44 Environmental laws
have existed in Ontario since 1956, although the more significant laws were promulgated within the last twenty years. 45 The
lead Ontario agency for environmental matters is the Ministry
of Environment (MOE). 46 The MOE oversees such broad laws
as the Ontario Environmental Protection Act (OEPA),4 7 which
regulates discharges into the air, water and ground, hazardous
waste, spill reporting, and cleanup of contaminated sites; 48 and
the Ontario Water Resources Act (OWRA), which overlaps
49
with OEPA by managing all surface and ground waters.
The OEPA is a multi-faceted statute regulating the use of
land, air and water. Under OEPA, a "certificate of approval"
must be obtained from the MOE prior to new construction or
alteration of existing enterprises which may discharge or emit
contaminants into the environment.5" An issued certificate of
approval has the force of law. 5 Air resources are regulated
under OEPA by comparing the pollution source discharge with
maximum permissible discharge limits. 5 2 The goal is to main-

tain ambient air quality standards comparable to that envisioned by the U.S. Clean Air Act.53
43. Id. at 3.
44. Canada'sCleanup Costs Far Exceed Insurer's Surplus, Bus. INS. Oct. 14, 1991, at

20.
45. Bates et al., supra note 17, at 12.
46. Id. at 12 n.48 (providing a detailed description of the office and personnel
structure of MOE).
47. Ontario Environmental Protection Act, R.S.O. ch. 140 (1980) (Can.).
48. See Bates et al., supra note 17 at 12-13; see also Ontario Environmental Protec-

tion Act, R.S.O. ch. 140 (1980) (Can.) (regulating discharges into the air, water and
ground; hazardous waste management; and cleanup of contaminated sites).

49. Bates et al., supra note 17, at 22; see also Ontario Water Resources Act, R.S.O.
ch. 361 (1980) (Can.).
50. Ontario Environmental Protection Act, R.S.O. ch. 140, § 8 (1980) (Can.).
51. Id. § 8(4).
52. R.R.O. ch. 308, §§ 1-5, Schedule 1 (1980) (Can.) (listing contaminants, units
of concentration and points of impingement).
53. See generally Clean Air Act, 42 U.S.C. §§ 7401-7642 (1988).

Published by Mitchell Hamline Open Access, 1992

7

William Mitchell Law Review, Vol. 18, Iss. 2 [1992], Art. 6
WILLIAM MITCHELL LAW REVIEW

[Vol. 18

Water resources are regulated under OEPA and OWRA.
Like the U.S. Clean Water Act,5 4 OWRA prohibits the discharge into the environment of anything that might impair the
quality of surface or ground water.5 5
Ontario's regulation of hazardous waste under OEPA is
comparable in many ways to the U.S. Resource Conservation
and Recovery Act (RCRA). 6 While OEPA mandates a "cradle-to-grave" tracking system comparable to RCRA, its definition for "hazardous waste ' 5 7 includes certain radioactive and
pathological wastes not within the ambit of RCRA's definition.
In distinct contrast to RCRA, generators are relieved of liability under OEPA once wastes are disposed of at an approved
facility, since they become the property of the facility's owner
and operator.5 8 In 1989, however, the MOE adopted cleanup
guidelines under OEPA which impose requirements on past
and current owners of real property who cause or allow discharge of contaminants in violation of OEPA. 59 These guidelines, in conjunction with amendments to OEPA in 1990, are
the beginning of an evolution toward a cleanup and liability
scheme that is comparable to U.S. laws, specifically the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 60 as modified by the Superfund
Amendments and Reauthorization Act of 1986 (SARA). 6 '
54. See generally Clean Water Act, 33 U.S.C. § 1251-1387 (1988).
55. Ontario Water Resources Act, R.S.O. ch. 361, § 16 (1980) (Can.). The Act
provides in pertinent part:
Every municipality or person that discharges or deposits or causes or permits the discharge or deposit of any material of any kind into any well, lake,
river, pond, spring, stream, reservoir or other water or watercourse or on
any shore or bank thereof or into or in any place that may impair the quality
of the water. .. is guilty of an offense and ...is liable on first conviction to a
fine of not more that $5,000 [(Canadian)] and on each subsequent conviction to a fine of not more than $10,000 [(Canadian)] or to imprisonment for
a term of not more than one year, or to both such fine and imprisonment.
Id.
56. See generally Resource Conservation and Recovery Act, 42 U.S.C. §§ 69016992 (1988).
57. R.R.O. ch. 309, §§ 1(27)(xiii-ix) (1980) (Can.).
58. R.S.O. ch. 141 § 40(a) (1980) (Can.).
59. Bates et al., supra note 17, at 13.
60. Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA), 42 U.S.C. §9 9601-9675 (1988 & Supp. 1990).
61. Id.; see also Bates et at. supra note 17, at 13-14. Due to the nature of the
various laws addressed in this section, spending for Canadian environmental matters
occurs both at the federal and at the provincial levels. In addition to spending monies to address transboundary environmental issues, the Canadian federal government
has earmarked funds for the provinces in cost sharing arrangements such as the Na-
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Analysis

Canadian environmental law is evolving. Historically, federal legislation was centered around general, policy-oriented
statutes, and provincial law acted as the predominant environmental law. However, because most environmental matters
arising between the United States and Canada go beyond provincial boundaries, the Canadian federal government has
aimed to enact new environmental legislation which, unlike
provincial law, may be applied throughout Canada.
Traditionally, Canada has applied its environmental regulations only after cooperation between government regulators
and the regulated industry. But CEPA appears to signal a
movement toward administrative restructuring and stepped-up
enforcement of environmental regulations. 62 In fact, an influential Canadian policy advisory group, the Science Council of
Canada, has approved of this development, arguing that a
new approach is needed which reflects a prevailing attitude
in Canada that a strong national environmental protection
record is essential to Canada's role as a leader among international organizations working toward resolving transboundary and global crises of ozone depletion, acid rain,
forest destruction, and ground water pollution.6 3
Due to Canada's dual regulation by federal and provincial
government, it is necessary to keep abreast of both federal and
provincial environmental laws to ensure compliance.
tional Contaminated Sites Remediation Program. This program is designed to clean
up "orphan" contaminated sites throughout Canada with $250 million (Can.) that
has been earmarked by the federal government over the next five years. The Canadian federal government has entered into agreements with Alberta on March 1, 1991
for a five-year agreement totaling $23 million (Can.), and with Nova Scotia on March
22, 1991 for a five-year agreement totaling $8.5 million (Can.) (U.S.$7.3 million). See
Government Signs Agreements to Clean Up "Orphan" Contaminated Sites in Two Provinces, 14
Int'l Envtl. Rep. (BNA) 200 (April 10, 1991).
Spending on environmental matters by Canada's local governments also increased 8.6% from 1989 to 1990 to reach $5.37 billion (Can.). The increase of $400
million (Can.) from 1989 is comparable in monetary terms to the average annual
increases of $500 million (Can.) per year between 1985 and 1989. As such, the local
government currently spends nine percent of its entire budget on environmental
matters. See Agency Reports Environment Spending Increases, 14 Int'l Envtl. Rep. (BNA)
206 (April 10, 1991).
62. Bates et al., supra note 17, at 11.
63. Id. (citing SCIENCE COUNCIL OF CANADA, ENVIRONMENTAL PEACEKEEPERS: SCIENCE, TECHNOLOGY AND SUSTAINABLE DEVELOPMENT IN CANADA 9-18 (Ministry of Supply and Services, Nov. 1988)).
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ENVIRONMENTAL ISSUES IMPACTING CANADA-UNITED
STATES TRADE

A.

Water Pollution-GreatLakes
1.

Boundary Waters Treaty of 1909

The Boundary Waters Treaty of 190964 is one of the earliest
efforts between Canada and the United States to consider the
waterways on their common border. This treaty was intended
to establish principles "to govern the use of boundary and
transboundary waters and create a mechanism to resolve bilateral differences." ' 65 Though enacted over eighty years ago, the
Boundary Waters Treaty remains an important regulatory document for the Great Lakes basin.6 6
The Boundary Waters Treaty created the six-member International Joint Commission (IJC), which has three members appointed by each country.6 7 The IJC is the principal
cooperative body managing the water resources that lie between Canada and the United States.68 The IJC's jurisdiction
is limited to
the waters from main shore to main shore of the lakes and
rivers and connecting waterways, or the portions thereof,
along which the international boundary between the United
States and ...Canada passes. [sic] including all bays, arms,
and inlets thereof, but not including tributary waters which
in their natural channels would flow into such lakes, rivers,
and waterways ....
The Boundary Waters Treaty encompasses, among other areas, the Great Lakes. The primary thrust of the treaty, as
enunciated in article II, pertains to use, obstruction or diversion of waters:
[A]ny interference with or diversion from their natural
channel of such waters on either side of the boundary, resulting in any injury on the other side of the boundary, shall
give rise to the same rights and entitle the injured parties to
64. Boundary Waters Treaty, Jan. 11, 1909, U.S.-U.K., 36 Stat. 312.
65. PAUL R. MULDOON, CROSS-BORDER LITIGATION, ENVIRONMENTAL
THE GREAT LAKES ECOSYSTEM

RIGHTS IN

116 (1986).

66. Id.
67. Joel A. Gallob, Birth of the North American Transboundary Environmental Plaintiff."
Transboundary Pollution and the 1979 Draft Treaty for Equal Access and Remedy, 15 HARV.
ENVTL. L. REV. 85, 112 (1991).
68. Id. at 112-13.
69. Boundary Waters Treaty, supra note 64, at 312-13.
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such legal remedies as if such injury took place in the country where such diversion or interference occurs .... 70

The IJC was given binding authority, pursuant to article
VIII, to resolve any questions or problems pertaining to the
use, obstruction or diversion of waters listed in article 11.71
The Boundary Waters Treaty also provides, in article IV, for
pollution-related issues: "It is further agreed that the waters
herein defined as boundary waters and waters flowing across
the boundary shall not be polluted on either side to the injury
of health or property on the other. ' ' 72 While the IJC's authority is binding as to use, obstruction or diversion of waters, it is
not binding as to pollution concerns. Thus, any action taken
by the IJC pertaining to pollution-related matters would be a
recommendation " 'acted upon only at the discretion of the
[interested] government.' ,,7S
2.

Great Lakes Water Quality Agreements

Because the Boundary Waters Treaty is general in nature,
Canada and the United States enacted the Great Lakes Water
Quality Agreements of 197274 and 1978. 75 These two agreements were crafted to establish water quality criteria and implementation strategies for the Great Lakes basin. 76 The
primary focus of the 1972 agreement is to control eutrophication through the management of phosphorus.7 7 In contrast,
70. Id. art. II.

71. Id. art. VIII. See also Hunter, supra note 21 at 276; Sanford, supra note 2 at
384. For example, during the 1988 summer drought, Illinois Governor James
Thompson unsuccessfully urged Congress to force states bordering Lake Michigan
to divert water from Lake Michigan into the Mississippi River. See Sanford, supra note
2, at 384.
72. Boundary Waters Treaty, supra note 64, at art. IV.
73. Gallob, supra note 67, at 113 (quoting Gregory Wetstone & Armin Rosencranz, Transboundary Air Pollution: The Search for an International Response, 8 HARV.
ENvrL. L. REV. 89, 134 (1984)).

74. Great Lakes Water Quality Agreement, Apr. 15, 1972, U.S.-Can., T.I.A.S.
No. 7312.
75. Great Lakes Water Quality Agreement, Nov. 22, 1978, U.S.-Can., T.I.A.S.
No. 9257.
76. MULDOON, supra note 65, at 116.
77. Gallob, supra note 67, at 117.

Eutrophication refers to the build-up of nutrients in lakes and is a component of the natural aging process. In the Great Lakes, eutrophication has

been accelerated as a result of the introduction of phosphorous as an industrial and household waste product. Excessive concentrations of this nutrient
may promote algal blooms, which can clog filters, create odors and make
waters unsuitable for human use.
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the 1978 agreement views the Great Lakes basin from an
ecosystem 78 perspective. 79 Thus, the 1978 agreement attempts to look at the Great Lakes from a more holistic perspective. Like the 1972 agreement, the 1978 agreement is
designed to "add substance to the general
obligations imposed
80
under the Boundary Waters Treaty."

The IJC's 1984 Biennial Report indicated that the federal
governments of the United States and Canada had spent in excess of $7.6 billion to construct and improve municipal water
treatment plants in the Great Lakes basin area. 8 ' However, the
report noted that the Great Lakes had not completely healed
from past environmental scars. The report concluded that
non-point sources, such as agricultural areas, must be
controlled.8 2
This need to review the impact of agricultural pollution on
the Great Lakes basin was also addressed in the findings of a
two-year study of the Great Lakes, released on October 11,
1989, by The Conservation Foundation and Canada's Institute
for Research on Public Policy. 8 3 The findings of the study

were announced by William K. Reilly, Administrator of the Environmental Protection Agency (EPA), who indicated that a
continuing need for pollution prevention and funding was required to solve the toxic pollution problems.84
On March 5, 1991, the Canadian government announced a
plan to commit $21.5 million (Canadian) to the cleanup of
toxic "hot spots" in the Great Lakes region. The funding
came as part of the 1990 Canadian "Green Plan," and served
Id. at n. 174.
78. MULDOON, supra note 65, at 116. "The term 'ecosystem' was first used in
1935 to refer to plant communities and their environments which together formed an
integrated ecological system. The term subsequently has been applied more broadly
to refer to many types of systems enclosed by boundaries. .. . An aspect common to
all such systems is the interdependency of living and non-living components." Id. at
2 (citation omitted).
79. MULDOON, supra note 65, at 116.
80. Id. Muldoon notes that in general, treaties between countries do not provide
citizens private rights to bring suit to enforce international law. The power to seek
enforcement resides with the signatory governments. Individuals can only petition
their government to pursue an action to enforce the treaty. Id. at 115-16.
81. Gallob, supra note 67 at 117.

82. Id.
83. Report Calls for Drastic Measures to Reverse Degradation of Great Lakes, 20 Env't
Rep. (BNA) 1053 (Oct. 13, 1989).
84. Id.
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to enhance the 1978 Great Lakes Water Quality Agreement.
The goal of this funding is to eliminate toxic pollutants in the
Great Lakes.85
B.

Acid Rain Issues

Perhaps the most pressing environmental issue concerning
Canada and the United States is acid rain. Rainfall in southeastern Canada and the northeastern United States has become increasingly acidic.86 The acid problems have been
traced to sulfur dioxide and nitrogen oxide emissions from
power plants located in the Midwest region of the United
States.87 Canada has asserted that one-half of the acid rain
damage to its southeastern region is caused by emissions from
the Ohio Valley. 88 Emissions from these distant locations occur primarily as a result of the installation of "tall stacks,"
which enable power plants to comply with local ground-level
air emission standards under the rubric "dilution is the solution." 89 Power plants produce approximately seventy percent
of all sulfur dioxide emissions and approximately thirty percent of all nitrogen oxide emissions,90 while automobiles produce approximately forty percent of the nitrogen oxide
emissions. 91

Air emissions have concerned Canada and the United States
for over half a century and have been addressed in the courts
and by agreements between the two countries. In the Trail
Smelter case,9 2 a zinc and lead smelter in Trail, British Columbia, emitted sulfur dioxide which damaged properties in Washington state.93 Prior to 1927, the smelter corporation settled
85. Canada Commits to Spending $25 Million to Help Clean Up Great Lakes Pollution, 21

Env't Rep. (BNA) 2038 (Mar. 15, 1991).
86. Bucholtz, supra note 2, at 291.
87. Id. at 291-92. Scientists factored in three variables in tracing the source of
oxides: air current, emission patterns, and "unique trace elements from burning particular fuels (called 'regional signatures') in the precipitation." Id. at 292.
88. Id.
89. Id. "Tall Stacks" enabled utilities and industries to burn less expensive, high
sulfur coal and avoid U.S. Clean Air Act regulations. The "Tall Stacks" allowed
emissions to dissipate to regions far away from the power plant and have caused
harmful oxides to travel into Canada. Id.
90. Id. at 291-92.
91. Gallob, supra note 67, at 122.
92. 3 R. Int'l Arb. Awards 1905 (1941), reprinted in 33 AM.J. Irr'L L. 182 (1939)
(interim decision), 35 AM. J. INT'L L. 684 (1941) (final decision).
93. Gallob, supra note 67, at 120.
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claims asserted by Washington residents without recourse to
the courts.9 4 But in 1935, Canada and the United States
agreed that Canada would compensate any damages caused
beforeJanuary 1, 1932, and that a tribunal of arbitrators would
determine the extent of future payments. 9 5 In 1941, the tribunal determined that Canada was liable and was under a duty to
prevent harm to others from its use of Canadian property:
[U]nder the principles of international law, as well as of the
law of the United States, no State has the right to use or
permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another or the
properties or persons therein .... 96
In addition to the Trail Smelter case, Principle 21 of the Stockholm Declaration of 1972, to which Canada and the United
States were participants, applies to acid rain deposition between the two countries:
States have, in accordance with the Charter of the United
Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their
own environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other9 7states or of areas
beyond the limits of national jurisdiction.
The United States and Canada also were participants in, and
signatories to, the 1979 Economic Commission for Europe
(ECE) Convention on Long-Range Transboundary Air Pollution (CLRTAP). The ECE is a broad-based group which includes New Zealand, Australia, Canada, the United States and
countries from Western and Eastern Europe. This treaty was
the first multilateral treaty to address air pollution and, in particular, acid rain.98
In an attempt to resolve their acid rain concerns, Canada
and the United States executed a Memorandum of Intent
(MOI) on August 5, 1980, which was to serve as a supplement
to CLRTAP. The MOI committed Canada and the United
94. Id.

95. Id.
96. Id.
97. Bucholtz, supra note 2, at 288 n.55 (quoting Stockholm Declaration of 1972,
Declaration of the United Nations Conference on the Human Environment, adopted
June 16, 1972, U.N. Doc. A/Conf.48/14 (1972), reprinted in 11 I.L.M. 1416, 1420
(1972)).
98. Gallob, supra note 67, at 123.
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States to begin formal negotiations on a bilateral air quality
agreement by July 1, 1981, and to make use of interim measures to reduce transboundary air pollution. 99
Eleven years after the execution of the 1980 MOI, Canada
and the United States reached a bilateral air quality agreement
which, in part, specifically addressed acid rain.' 00 Contained in
an annex to the agreement are commitments to limit sulfur dioxide emissions.101 The United States agreed to adhere to the
Clean Air Act Amendments of 1990 (CAAA)10 2 by reducing
sulfur dioxide emissions from power plants by ten million tons
from 1980 levels and capping power plant emissions at 8.9 million tons by the year 2000.10' Furthermore, the agreement requires U.S. power plants to curtail nitrogen oxide emissions
and commits Canada to a national cap of 3.2 million metric
tons of sulfur dioxide emissions by the year 2000.'04
As a further attempt to reduce harmful emissions from
automobiles and decrease acid rain, Canada has enacted new
transportation regulations which phase in tailpipe emission
standards comparable to those currently in place in California. 10 5 These new standards will begin with the 1994 model
year and will be completely implemented with the 1995 model
year at an estimated cost of $100-$500 (Canadian) per
automobile.

0 6

One commentator has argued that, because it will encourage
trade in non-fossil energy sources, the CFTA itself provides a
99. Transboundary pollution has been defined by the United Nations as
air pollution whose physical origin is situated wholly or in part within the
area under the national jurisdiction of one State and which has adverse ef-

fect in the area under the jurisdiction of another State at such a distance that
it is not generally possible to distinguish the contribution of individual emission sources or groups of sources.
John Roberts, Transboundary Pollution: Canada's Concerns and Expectations, reprinted in
COMMON BOUNDARY/COMMON

PROBLEMS:

THE ENVIRONMENTAL CONSEQUENCES

OF

ENERGY PRODUCTION, 10, 12 (1982).
100. Air Quality Accord Between U.S., CanadaSets Framework to Resolve Future Issues, 14

Int'l Env't Rep. (BNA) 127 (March 13, 1991).
101. Id.
102. Id.
103. Id.
104. Air Quality Accord Between U.S., Canada Sets Framework to Resolve Future Issues, 14

Int'l Env't Rep. (BNA) 127 (Mar. 13, 1991).
105.

Stiffer Tailpipe Emissions Regulations to Match California Standards Beginning 1995,

13 Int'l Env't Rep. (BNA) 98 (Mar. 14, 1990).
106. Id.
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framework for addressing acid rain concerns.' °7 Section 305
of the CFTA reduces tariffs on energy, including the sale of
hydroelectricity. 08 In addition, the reduction in fossil fuel
emissions on both sides of the border will cause the cost of
energy to rise.109 The EPA initiated steps toward curbing sulfur dioxide emissions in the United States by proposing regulations pursuant to the CAAA that would cut emissions in half
by the year 2000 at an estimated cost of $4-$5 billion per
year. "0 Such a rise in power generation costs would make Canadian hydroelectricity a cost-effective alternative."' Shifting
power generation from the United States to Canada would allow for the trade of energy as envisioned by section 305 of the
CFTA. At the same time, such a shift would reduce the sulfur
dioxide and nitrogen oxide emissions in the United States,
thereby reducing acid rain." 2 Moreover, Canada has the ability to increase hydroelectric capacity, since it has not exploited
its water resources to the same extent as the United States.' 1
The acid rain dilemma has been likened to Hardin's "Tragedy of the Commons" ' 1 4 and the problem with externalities."t 5
As advanced by Ronald Coase, "in the absence of high transaction costs.., the preferred, most efficient solution is to permit
the offending and offended private parties to reach a mutually
satisfactory bargain about the allocation of cost and resource
use."'' 6 The United States and Canada have enacted a variety
of agreements in an attempt to reduce emissions and resulting
acid rain concerns. A viable alternative along these lines
would be to increase trade in hydroelectric power, as envisioned by the CFTA, which would reduce the burning of highsulfur coal by Midwest U.S. power plants, in turn reducing the
emission of sulfur dioxide and nitrogen oxides and reducing
107. Bucholtz, supra note 2, at 290.
108. Id. at 295-96, 301.
109. Id. at 304.

110. Smokestack Rules to Curb Acid Rain Proposed by EPA, WALL ST. J., Oct. 30, 1991,
at B4, col. 4.
111. Bucholtz, supra note 2, at 304.
112. Id. at 305.
113. Id.at 307.
114. Id.at 312-13.
115. "Externalities" are effects "that are not directly involved in the production or
use of a commodity .... Id. at 313 n.177.
116. Id. at 314.
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the amount of acid rain."

7

C. Ozone Protection
Ozone, the three-atom form of oxygen, is an unstable gas
found in the earth's stratosphere and is the primary protection
against ultraviolet radiation. 18 Research has shown that chlorine atoms break down ozone into simple oxygen," 9 thereby
20
increasing the amount of radiation at the earth's surface.'
This increased radiation has been linked to such problems as
21
skin cancer, and decreasing fish population and crop yields.'
Delegates from a multitude of countries convened in Vienna
on March 22, 1985, to discuss ozone protection. 22 This meeting established a working group to develop a protocol to control ozone-depleting substances. On September 16, 1987, the
protocol developed by this working group (the "Montreal Protocol"), was adopted and became effective on January 1,
1989.123

While the United States and Canada may have had mixed
success in resolving bilateral environmental issues, the Montreal Protocol was uncommonly successful in developing a solution to the multilateral problem of ozone depletion. 24 The
Protocol established a schedule for reducing chlorofluorocarbons (CFCs) and halons by freezing production and consumption rates at 1986 levels. Additionally, the Protocol
called for a reduction in the production and consumption of
CFCs by twenty percent by 1993, and fifty percent by 1998.125
The Protocol contained a special provision for "developing"
117. Id. at 316.
118. Id. at 278.
119. The primary chlorine contributor to the stratosphere are chlorofluorocarbons (CFCs), which are used primarily as coolants in refrigeration systems. Research has also shown that halons, which contain bromine and are found primarily in
fire extinguishers, also contribute to the breakdown of the ozone layer. Other contributors to ozone depletion include methyl chloroform and carbon tetrachloride. See
Dale S. Bryk, Note, The Montreal Protocol and Recent Developments to Protect the Ozone
Layer, 15 HARV. ENVTL. L. REV. 275, 278 (1991).

120. Id.
121. Id.
122. Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985,
UNEP Doc. IG.53/5; see also Bryk, supra note 118, at 279 n.20.
123. Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16,
1987, 26 I.L.M. 1550 (entered Jan. 1, 1989).
124. See Bryk, supra note 118, at 276.
125. Id. at 280.
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nations in that they were provided a ten to fifteen percent leeway on these reduction figures and provided an extension of
ten years for complete implementation. The Protocol held
that, one year after its effective date, participants would be
prohibited from importing halons or CFCs from a country
which is not a participant to the Protocol. 2 6 Additionally, by
January 1993, "developing" countries will be prohibited from
27
exporting CFCs and halons to nonparticipating countries.'
After the Protocol was adopted, meetings were held in Helsinki in 1989 and in London in 1990. At the Helsinki meeting,
new data revealed that the fifty percent CFC reduction by 1998
would be inadequate to protect the ozone layer. Thus, the
Protocol was revised to require a 100% phase-out of CFCs by
2000.128 Additionally, participants agreed that other ozonedepleting substances, namely methyl chloroform and carbon
tetrachloride, should be controlled and that halons should be
phased out completely; however, no reduction levels were ratified. 12 9 Finally, the Helsinki meeting marked the first international awareness that halons and CFCs, acting as greenhouse
30
gases, were contributing to global warming.1
The 1990 meeting in London resulted in the adoption of an
agreement for an incremental reduction in CFC production
from the 1986 baseline to achieve the 100% phase-out by
2000.'1' Developing nations were allowed to have a ten to fifteen percent leeway and ten-year extension for implementing
these new reductions. 13 2 The participants also agreed to reduce halons, carbon tetrachloride and methyl chloroform and
t
ultimately phase them out by 2000. 13
The United States was one country that successfully negotiated at the London meeting for a less rapid reduction of CFCs
than proposed by other countries.' 34 This delay in reducing
126. Id.
127. Id.
128. Helsinki Declaration on the Protection of the Ozone Layer, May 2, 1989, 28
I.L.M. 1335, 1336.
129. Id.
130. Id. at 1335.
131. Twenty percent of the reduction will occur by 1993, 50% by 1995, and 85%
percent by 1997. Second Meeting of the Parties to the Montreal Protocol, June 2629, 1990, Annex I, UNEP/OzL.Pro.2/3 at 23.
132. Id.
133. Methyl chloroform will be phased out entirely by 2005. Id.
134. Bryk, supra note 118, at 285.
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CFCs is contrary to Canada's view on CFCs as evidenced by
Canada's commitment, pursuant to its "Green Plan," to fund a
$25 million (Canadian) phase-out of CFCs by 1997. Additionally, Canada plans to phase out halons and non-feedstock uses
of methyl chloroform and carbon tetrachloride by 2000.135
Subsequent to the London meeting, additional research has
been performed causing a significant change in the position
held by the United States. Research by the National Aeronautics and Space Administration indicates that the ozone layer
over the northern hemisphere is thinning more rapidly than
originally believed. 136 Based on these findings, the United
States agreed to ban the manufacture of CFCs by December
37
31, 1995, five years ahead of the required schedule.
The Montreal Protocol is a prime example of various nations
realizing the magnitude of an environmental problem and
agreeing to broad-form conceptual commitments which will be
implemented later through more detailed negotiations. While
Canada and the United States had differing views on how rapidly the elimination of ozone-depleting substances should be
completed, those differences did not prevent the adoption of a
multilateral treaty which is generally viewed as a successful
paradigm for addressing global issues.
D.

Hazardous Waste

Canada's industries generate approximately seven million
tons of hazardous waste annually, one-half of which is created
in Ontario.138 Additionally, the EPA estimates that the United
States exports approximately one percent of the 255 to 275
million metric tons of hazardous waste it generates.1 39 Of this
one percent, approximately eighty-five percent is exported to
135. Environmental Unit Announces New Effort to Phase Out CFCs, Monitor Earth's Ozone,
14 Int'l Envtl. Rep. (BNA) 484 (Sept. 11, 1991).
136. Ozone Layer Depletion Seen More Serious Than Expected in Northern Hemisphere Study,
22 Env't Rep. (BNA) 2334 (Feb. 7, 1992).
137. Bush Speeds Schedulefor Phasing Out CFCs; No Movement Seen on Global Warming
Position, 22 Env't Rep. (BNA) 2408 (Feb. 21, 1992). Canada also agreed to phase out
production and importation of CFCs by December 31, 1995, one year earlier than
previously addressed in the "Green Plan." Federal, Provincial Ministers Approve Faster
Phase-out of CFC Production, Import, 15 Int'l Env't Rep. (BNA) 190 (Apr. 8, 1992).
138. See Greenwald, Canada's Cleanup Costs Far Exceed Insurer's Surplus, Bus. INs.,
Oct 14, 1991, at 20.
139. Stephen Johnson, The Basel Convention: The Shape of Things to Come for United
States Waste Exports?, 21 ENVTL. L. 299, 299 n.2 (1991).
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Canada, principally to a landfill in Quebec and an incinerator
in Ontario. 40 Most of the hazardous waste exported to Canada comes from states in the Northeast U.S. and along the
common border. 4 ' Exporters of hazardous waste benefit by
incurring cheaper disposal costs and by avoiding the liability
requirements imposed by U.S. federal and state environmental
laws.' 4 2 Canada and the United States have entered into a
multitude of accords which specifically address the shipment of
hazardous wastes.
In October 1986, the United States and Canada executed
the Agreement Concerning the Transboundary Movements of
Hazardous Waste (Hazardous Waste Agreement). 43 The
agreement mandates that the exporting country notify the importing country thirty days before shipping hazardous materials. If the importing country does not notify the exporting
country that it objects to delivery of the hazardous waste, it144
is
implied that the importing country consents to the delivery.
The Hazardous Waste Agreement does
not, however, contain
45
liability.'
to
pertaining
any provisions
At a 1978 meeting of the Organization for Economic Cooperation and Development (OECD) held in Stockholm, the
United States and Canada joined other OECD countries in
adopting a special chemicals program. The primary purpose
of this program is to create testing guidelines for chemicals acceptable to each country. Test results from one country will be
acceptable to another country, thereby avoiding duplication of
effort. '

46

The United Nations Environment Programme (UNEP) tackled the issue of transboundary movement of hazardous and
solid wastes, culminating in the adoption of the Basel Conven140. Additionally, 12 percent is estimated to be shipped to Mexico. Thus, the
United States is the exporter of approximately 97 percent of the total hazardous
waste imported by its neighboring countries. Id. at 303 n.18.
141. Id. at 304 n.23.
142. Id. at 304.
143. Peter Obstler, Toward a Working Solution to Global Pollution: Importing CERCLA
to Regulate the Export of Hazardous Waste, 16 YALE J. INT'L L. 73, 90 n.79 (1991). The
United States has also executed a similar agreement with Mexico. The Mexico agreement is viewed by some commentators to be more stringent than the United StatesCanada agreement, since it contains liability provisions. Id.
144. Johnson, supra note 139, at 303 n.21.
145. The requirements of RCRA are supplanted by the Hazardous Waste Agreement. See 42 U.S.C. § 6938(f) (1988).
146. Roberts, supra note 99, at 10.
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tion on the Transboundary Movement of Hazardous Wastes
and Their Disposal (Basel Convention) on March 22, 1989.147
The United States signed the Basel Convention on March 21,
1990 but has yet to ratify the agreement. 4 8 Canada's "Green
Plan" required adoption of implementation regulations in
1991.149

In general, the Basel Convention
is geared toward holding exporting countries accountable
for the management of the waste that they export into receiving countries, increasing the ability of transit countries
to limit use of their countries for the transportation of solid
waste, encouraging waste minimization, and encouraging
countries to share information
and technology for safe
50
waste management practices.'
The Basel Convention contains a broader definition of hazardous waste than does the RCRA definition because it identifies more hazardous waste characteristics, such as poisonous,
infectious and toxic characteristics. 15 1 In addition to regulating hazardous waste exportations, the Basel Convention regulates household waste and ash from the incineration of
52
household waste. 1
As a coercive measure, the Basel Convention bars ratifying

countries from exporting wastes to, or importing wastes from,
a country not a party to the Basel Convention. 15 As Canada
was proposing to promulgate implementation regulations in
1991, the United States will be under pressure to ratify the Ba147. The Basel Convention becomes effective "on the ninetieth day after the date

of deposit of the twentieth instrument of ratification, acceptance, formal confirmation, approval or accession." To date, of the 54 countries that signed the Basel Convention, 19 countries have ratified the agreement: Argentina, China, Czechoslovakia,
El Salvador, Finland, France, Hungary, Jordan, Liechtenstein, Mexico, Nigeria, Norway, Panama, Romania, Saudi Arabia, Syria, Sweden, Switzerland, and Uruguay. Cost
of Switching to CFC Alternatives DroppingAlong with Production, Report Says, 15 Int'l Env't

Rep. (BNA) 31-32 (Jan. 29, 1992).
148. Johnson, supra note 139, at 318.
149. Canada's "Green Plan" Would Tighten Auto Emissions Standards, Curb Waste Dump-

ing, 21 Env't Rep. (BNA) 1563 (Dec. 14, 1990).
150. Johnson, supra note 139, at 312.
151. Id. at 313 n.69. A waste listed under the Basel Convention is not hazardous
unless it is actually identified under the Convention. By contrast, under the RCRA, a
waste may be hazardous either because it has some characteristic which has been
identified by the EPA as hazardous, or because it is listed by the EPA as hazardous.
Id.

152. Id. at 312.
153. Obstler, supra note 143, at 96.
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sel Convention or lose its ability to export hazardous waste to
Canada. Congress has threatened to delay ratification by linking ratification of the Basel Convention to reauthorization of
RCRA. 15 4 Consequently, ratification may be delayed for a
number of years as Congress struggles to reauthorize RCRA.
Agreements between Canada and the United States also occur on a regional level. On February 27, 1991, the EPA announced the execution of a Memorandum of Understanding
between Alaska, Washington, Oregon, Idaho, British Columbia, the Pacific and Yukon regions of Environment Canada,
and the EPA to coordinate hazardous waste management and
planning in the Northwest region. The goal of the agreement
is to reduce hazardous waste generation by fifty percent by
1995. The signatories agreed to exchange data in order to
identify trends that will assist them in reaching this goal. 5 5
V.

CONCLUSION

The considerable amount of trade between Canada and the
United States is sure to increase with the overall reduction of
trade barriers worldwide, forcing all companies to think internationally. The expected adoption of NAFTA will further
speed that process. The favorable relations the two nations
have enjoyed over the years have not been without their difficulties, particularly with acid rain. Environmental issues will
create more stringent regulations within each nation and thus
create trade issues between nations, because of their inevitable
disparate impact. Solution of transboundary pollution issues,
as well as trade concerns created by aggressive local or regional regulation, will require significant diplomacy and flexibility on both sides of the border. While the existing CFTA
and soon-to-be-enacted NAFTA may provide some general
guidelines for resolving these issues, arriving at a consensus
will be more important for setting the stage for a bilateral commitment to resolve such differences, as well as a process to encourage continual discussions on areas of differences.

154. Legislator Vows to Delay Basel Treaty to Push White House to Act on Domestic Waste,
14 Int'l Envtl. Rep. (BNA) 571 (Oct. 23, 1991).
155. Agreement Signed on Waste Planning, Management, 14 Int'l Env't Rep. (BNA) 182
(Mar. 27, 1991).
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